T he wave of consumerism that swept the country during the 1960s precipitated forceful articulation by consumers, environmentalists, labor groups, and responsible businesses about increased hazards to health and safety in the environment, the workplace, and the home. In industry alone, injury rates increased 29% between 1961 and 1970 (Ashford, 1970) . With increasing awareness of the lack of safety and health provisions in the workplace, sensitized national lawmakers began to implement protective policies for workers.
OCCUPATIONAL SAFETY
AND HEALTH ACT The Occupational Safety and Health (OSH) Act of 1970 represented a major departure from previous governmental policy. This was the first attempt by the government to direct and extensively control private employers in the workplace. Prior to this, protective policies for the workplace were largely provided by individual states through workers' compensation acts (Wing, 1985) .
Congress enacted the OSH Act of 1970 under its powers found in the Commerce Clause of the Constitution, charging that personal injuries and illnesses arising out of work situations impose a substantial burden upon ... interstate commerce (29 U.S.C.S. 651a, 1985) . The purpose of the OSH Act is to assure, whenever feasible, safe and healthful working conditions for every man and woman in the nation. The act was designed to require employers to show a good faith effort to balance the right of workers to a safe and healthy work environment against the need of industry to function without undue interference (Titanium Metals Corporation of America v. Usery, 1978) .
To accomplish the goal of protecting workers, Congress created a three-pronged approach in assigning the responsibility of implementing, monitoring, and evaluating the intent and provisions of the OSH Act. The primary administrative role was vested in the Occupational Safety and Health Administration (OSHA), which is part of the Department of Labor (DOL) and is headed by the Assistant Secretary of Labor for OSHA.
OSHA has the power to set standards for safety, inspect workplaces, cite violations, impose penalties, and seek injunctions to shut down operations in cases of imminent danger. OSHA also gives employees the right to call inspectors into the workplace, accompany OSHA personnel during inspections, and participate in review proceedings when employers contest citation. OSHA is responsible for conducting training, education, and consultation programs (29 U.S.C. S 651b, 1985) .
The National Institute for Occupational Safety and Health (NIOSH), primarily a research body, was created under the Department of Health and Human Services (DHHS) to develop and periodically revise recommendations for limits of exposure to potentially hazardous substances or conditions in the workplace. NIOSH also recommends preventive measures to reduce or eliminate adverse health effects associated with these hazards ("NIOSH Recommendations," 1988) .
In formulating these recommendations, NIOSH evaluates all known and available scientific information relevant to potential hazards. These recommendations are then published as criteria documents, and transmitted to the Department of Labor, OSHA, or Mine Safety and Health Administration (MSHA) for use in promulgating legal standards ("NIOSH Recommendations," 1988) .
NIOSH also funds educational resource centers, which offer training and research training programs in occupational medicine, occupational health nursing, occupational injury prevention and safety, and industrial hygiene.
The third agency Congress created to be responsible for the OSH Act was the Occupational Safety and Health Review Commission (OSHRC). The OSHRC is a quasijudicial three member board, appointed by the president, and independent of both the DOL and the DHHS, whose assigned tasks are to review any contested enforcement actions of OSHA (29 U.S.C. S 661, 1985) . This review takes the form of a hearing by an administrative law judge whose report to the Commission stands as the final order of the federal government, subject only to appeal to the U.S. Court of Appeals, unless one of the commissioners calls for full commission review (29 U.S.C. S 661, 1985) .
In addition, the OSH Act created a National Advisory Committee on Occupational Safety and Health (NACOSH) , which consists of12 representatives of management, labor, occupational safety and health professionals, and the public. The role of the committee is to advise, consult with, and make recommendations to the Secretary of Labor and Secretary of Health and Human Services (29 U.S.C., S 656, 1985a) . This committee offers occupational health nursing an excellent opportunity to participate in decision making at the federal level.
State OSHA Programs
Under the OSH Act, states may assume responsibility for development and enforcement of safety and health regulation in the workplace if their regulations and enforcement are at least as effective as the federal standards and enforcement. Each state must submit a plan for approval by the Secretary. Almost half of the states currently administer their own programs. The federal act preempts state control and jurisdiction over occupational safety and health if there are any discrepancies, or if the state plan is less stringent than federal requirements (29 U.S.C. S 667,672, 1985) .
Applicability to Existing Standards
The OSH Act covers all employees in the workplace. However, it doe s not apply to working conditions of employees in which other federal and state agencies have authority. If another law prescribes or enforces standards or regulations affecting occupational safety and health, then the OSH Act may not affect these areas (29 U.S.C. S 653, 1985) .
Employee Rights Under OSH Act
The Occupational Safety and Health Act allows the employee to playa significant role in its enforcement. The Act specifically gives employees or their representatives the right to request and participate in an inspection if the y believe a violation of a health or safety standard threatens physical harm or creates imminent danger (29 U .S.C. S 657F(l), 1985) .
Certain protections in the Act, for employees who re veal unsafe or unhealthy practices, are sometimes referred to as "whistleblower protection." Neither the employee's name nor that of any employees mentioned in such notice given to the Assistant Secretary of alleged violation of the Act, will be made publi c. The rationale for affording employees anonymity apparently was based on experiences under the Walsh-Healy Act (29 U.S.C. S 657F(I), 1985) in which case employees were reluctant to report violations for fear of retaliation against them by the employer.
Other employee rights under the anti-discriminatory provision of the OSH Act are that employees may challenge the abatement period allowed for the employer to correct violations. They also can challenge OSHA standards and any employer variances with respect to those standards (29 U.S.C. S 655,657, 1985) .
The OSH Act prohibits discrimination against an employee. The issue of protection for an employee who refuses to perform an assigned task is not specificall y stated in the Act where, from the employee 's view, an unsafe or unhealthful working cond ition exists. However, several courts have upheld the employee's right to refuse to perform a particular task where an unsafe or unhealthful working condition exists .
In Whirlpool Corporation v. Marshall (1980) , the Supreme Court held that employees could refuse to perform assigned work in the face of imminent danger and be protected against subsequent discrimination if the employees, with no reasonable alternative, refuse in good faith to expose themselves to a dangerous cond ition. "The danger must be of such a nature that a reasonable person, under the circumstances... would conclude that there is a real danger of death or serious injury and that there is insufficient time .. . to eliminate the danger through resorting to regular statutory enforcement channels and where possible, that the employee first attempted to obtain from the employer a correction of the condition."
Employee Duties
When Congress enacted the OSH Act, it did so to "encourage joint labor-management efforts to reduce injuries and disease arising out of employment." This expressly places the obligation to comply with standards and other applicable requ irements under the Act with respe ct to achieving a safe and healthy working condition up on each and every employee (29 U.S.C. S 654, 1985) .
WORKERS' COMPENSATION
Rapid industrialization at the turn of the century generated numerous hazards in the workplace. Society valued productivity, and worker safety received little or no attention . Advocacy efforts to protect the workers' health generally involved the coerc ive employment relations that led to long hours for the worker coupled with e xposure to hazardous, noxious conditions in the workplace. In 1907, the se cond itions were responsible for an annual rate of 15,000 to 17,500 on the job deaths in a work force of26 million male workers (National Committee for Injury Preve nt ion and Control, 1989) .
New Yorkwas the first state to initiate regulatory activity related to hazardous working conditions. The action at the state level was necessary because workers had little or no chance to prevail against an employer in a private tort action such as negligence. Common law doctrines left an injured worker without remedy in at least 83% of all cases , even though 70% of the injuries were estimated to have been related to hazardous working conditions or employers' negligence.
Employers could escape liability by raising three common law doctrines favorable to the employer: the fellow servant rule, contributory negligence, and assumption of risk. The fellow servant rule blocked recoveries from employers when the injury was caused by the negligence of a coworker. Under the theory of contributory negligence, if employees contributed to the injury in any way through their own negligence, the suit could be disallowed. Workers were held to have assumed the risks of that which they were aware or could reasonably have known of, thereby relieving employers of liability for negligently creating an unsafe condition (Bale, 1988) . Hence, the employer had little economic incentive to improve safety and health conditions in the workplace.
By 1921, most states had enacted workers' compensation systems in response to heightened concern about injuries in the workplace coupled with grossly inadequate common law tort remedies. Under the provisions of workers' compensation, a no-fault arrangement obligates employers to pay compensation to their employees for job injuries and illnesses without regard to who caused the injury. Participation in workers' compensation generally frees the employei-from tort liability and the potential for large jury awards arising out of injuries occurring to workers on" the job.
In most states, courts have held that workers' compensation benefits are the employee's exclusive remedy against the employer. For example, in Woodson v. Rowland the court held that the Workers' Compensation Act bars a lawsuit against the employer for injuries caused on the job by the employer's grossly negligent acts in failing to shore, slope, or trench walls in violation of OSHA regulations (Bureau of National Affairs, 1989) .
In some states, the alleged third party tort feasor is allowed to seek redress from the employer based on the extent to which the employer's alleged negligence contributed to causing the injury. In many states, the "exclusive remedy" provision of the workers' compensation law has been held to protect the employer from claims for contribution by alleged third parties.
In Georgia Power Company v. Diamond (1973) , Elko the plaintiff sued Georgia Power Company for personal injuries received when he came in contact with high voltage electric wires of the defendant while employed by Diamond Kay Properties as a laborer setting up a scaffold. Georgia Power Company denied any negligence and filed a third-party complaint against Diamond and Kay Properties, alleging the third-party defendant may be liable to Georgia Power Company for all or part of any sum which might be judged against Georgia Power.
During the fact finding phase of the case, it was shown that workers' compensation had been awarded to the plaintiff against the third-party defendants, Diamond and Kay. Upon request, summary judgment was granted in favor of Diamond and Kay. The court stated, "the employers, Diamond and Kay, have been required to pay workers' compensation to the injured employee, Elko; hence they cannot be considered as joint tort feasors with the third party, whether or not the employer's negligence combined with that of a third party to produce the employee's injuries" (at 269).
Even though workers' compensation benefits are awarded without regard to fault of either the employer or employee, one must prove certain basic elements to become eligible for benefits. Generally, the legal tests for determining whether an employee is entitled to workers' compensation are: "Was the injury accidental?" and "Did the injury arise out of and in the course of the employment?"
In some states, the courts have liberalized the workers' compensation laws by expanding coverage and the scope of the employer's liability. For example, in Georgia, as in other states, the courts have ruled that heart attacks are as compensable as accidental injuries where a causal connection between the duties of employment and the occurrence of a heart attack can be established by expert opinion or by the natural inference from human experience that strenuous work can precipitate a heart attack (Guy v. Home Indemnity Company, 1978) .
Workers' compensation limitation and benefits vary from one jurisdiction to another. Numerous exemptions apply usually for farmers, selfemployed persons, domestic workers, and small firms with fewer than five employees (Analysis of Workers' Compensation Laws, 1987) .
Nurses' Uability Under Workers' Compensation
The workers' compensation statutes vary from state to state; consequently, the occupational health nurse must be knowledgeable about the applicable workers' compensation statutes enacted in the state of employment. The relationship between the occupational health nurse and the employer determines the limitations of liability in a legal action to recover damages as a result of a negligent act.
Under the "fellow-employer" immunity provisions of the Workers' Compensation Act, the injured fellow-employee is barred from legal action against a negligent fellow employee who works for the same employer and is covered by workers' compensation.
Where the occupational health nurse is an employee, a fellow employee injured by the employee nurse's negligent act may not bring action. If the occupational health nurse functions in an independent contractor capacity, the nurse is solely liable for negligent or intentional torts and relieves the employer of liability.
In conclusion, the occupational health nurse interacts with many legal and administrative standards. This article has identified the major laws and cases that provide guidance for the occupational health nurse. Client advocacy and improved quality of care are goals of practice that can be enhanced by knowledge in this area.
